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Ⅰ. Introduction
What is the appropriate role of the constitution in a state? This has been one of the most important questions which have constantly occupied constitutional scholars and lawyers for the last more three centuries since the late of 18 centuries such as the revolution of French. In modern liberalism, market would be maintained the balance by individual pursuit of seeking interest and automatic adjusting mechanism in order for economic subjects to enlarge their freedoms from state. The constitution is a visionary document. Of course, brief reflection on the subject reveals that constitution is a product of the times. Constitutional questions tend to be packaged in terms of contemporary circumstances. Moreover, the long debate about the concept of law has different facets. In actual, Constitutions serve, by definition, to limit political power and to render power impersonal. Constitutions are, for the most part, settlements that emerged from interest-based bargain. Constitutions ideally articulate not just norms and wider social aspirations, they also protect individual rights. In particular, the relationship between law and economy is dynamic in the sense of demand and supply of rights and laws among legislative process and court and market and local governments (Young H. Jung, 2002:2). 
In the one hand, Law exists in at least three different senses, each of which is problematical as follow. (a) Command theory: there is law as a distinct and complex type of social institution. One says that ‘law’ is an instrument through which the powerful oppress the weak, or that ‘law’ is more primitive in some societies than in others. This type can be called law as instrument for obedience to the commands of a person or group. According to this view, it is the habit of obedience to those who in fact have political powers (G.J.Warnock:1). (b) Legal Positivism: There is a idea of law or rule of law as a distinct kind of rules and other standard having a social institution, because only rules enacted or developed within such an institution can be laws. They must have developed not simply a habit of deferring to power but a sense that the power is legitimate because exercised in accordance with some constitutional rule they accept. We can say that congress passed ‘a law’ taxing capital gains, or that it has enacted a series of ‘laws’ providing remedies against pollution, or that the courts have developed ‘rules of law’ about how offers of contract are made and accepted. As for me, it should distinguish ‘duty-imposing’(primary) rules, like the rule that taxes must be paid on capital gains, from ‘power-conferring’(second) rules which, like the rules that allow people to make contracts, impose no duties simply grant facilities that individuals may use or ignore (Hart, 1962). (c) Legal Realism: There is the law as a particular source of certain distribution of rights and powers and resources, and transaction cost between individual relations within the institution of legal system. In practice, lawyers argue about whether the law provides that someone has a right to be compensated for economic damage he suffers because of an injury to someone else. When a judge says that the law allows recovery for economic damage, as he is about to order such damages paid, he means to offer a justification for his decision, not merely to say that he approves of it on the condition of judicial independence doctrine in any state. 
  In the other hand, there is generally a basic framework for the establishment of the rule of law. It focused attention on the forces that produce shifts and cycles in law and rights and, thereby, undermine the stability and certainty sought by the proponents of the rule of law. Where numbers and complexity are high, the rule of law will be most demanded, but it also in the shortest supply (Komesar:8). In turn, there are basic lessons about the attractive images of the judicial and political processes that seem to carry the debate about judicial review and the rule of law both in western democracies and developing nations. If law and rights are the product of tough institutional choices impacted by systemic variables such as the costs of participation and numbers and complexity, then we need a conception of law and rights that reflects these tough institutional choices and models of the various decision-making institutions that embody these systemic variables(Komesar:9). There are diverse opinions regarding what to make of the phenomenon and why it happened. Some take issue with using the word ‘miracle’ on the grounds that its rapid economy growth can be accounted for by increases in inputs of productive resources and that little is left unexplained (Krugman, 1994). In the following two decades, Korea transformed from one of the poorest countries in the world with a mostly agrarian and stagnant economy into a country of rapidly rising per capita income with a dynamic and industrializing economy(Yoo Junghoa, 2009).
In this paper, I explore the evolution of constitutionalism and the moral hazard of governments for economic policies after the democratization of political and economic institutions since the late of 1960s till now. So I assume that legal rules do reflect a public interest or purpose as well as an economically efficient choice, to contrary the chosen rule reflects rent-seeking behavior rather than an assessment of the public good(Robin P. Malloy 2000:100).
 

Ⅱ. Collective Action for Economic Taking-off[1962-1979] 
Since 1960s in Korea, economic patriotism was about mobilizing man power for personal absolute political needs or sacrifice and government had made an appeal to transcend self-interest. Constitution did not only articulate basic liberties – says, those of thought, speech, and association, but also protected about civil rights and property rights. However it may be true that patriotism, as Alasdair MacIntyre once put it, “turns out to be a permanent source of moral danger.” Or it might even be the case that, as Kateb has claimed, “patriotism is inherently disposed to disregard morality.”
  After Coup in 1961, general Park had established the plan of economic development since 1962 and had consistently paid attention to the economic growth to control collective economic action instead of individual action with benchmarking of German social market economy[footnoteRef:2](Soziale Marktwirtschaft)(Y.H Jung1998:368). I guessed that Röpke gave him lots of influences about how to make collective economic actions from individual actions in terms of nationalism and collectivism. According to Röpke’s view, the economy becomes a matter entirely for the government, like the army, and in fact the expression ‘militarisation of economic life’ would not be a bad description of several important aspects of the procedure.[footnoteRef:3] In this context, it is necessary to define more closely the nature of nationalism, which is an unavoidable accompanying phenomenon of collectivism. The essential insight results from the character of the collective economic order,(that is the replacement of the market by planning and coercion) which shows itself as a command and bureaucratic economy. Therefore Park suggested ‘uniqueness of economy’, ‘priority of construction’, and ‘the best of labor’ which were three codes of people’s conduct as economic patriotism at that time.[footnoteRef:4] In actual, that was similar to socialistic planning economy that was defined in formal “state guided capitalism” which “the principle of free enterprise and respect for the freedom and initiative of private enterprise may be observed, but in practice government ought to directly participate in or indirectly render guidance to the industries and other economic fields.”[footnoteRef:5] [2:  President Park had officially visited German President Wilhelm Röpke’s invitation 7-14/ Dec. 1964.]  [3:  Wilhelm Röpke(1951), “The Economic system and the International Order”, The Ordo Yearbook, vol.4:Alan Peacock and Hans Wllgerodt(1989), Germany’s Social Market Economy: Origins and Evolution, p.76.]  [4:  Oh Wonchul(2006), How to make a strong economic state by Park Chunghee?(in Korean), Dongseomunwhasa, p.76.]  [5:  See Republic of Korea(1962), Summary of the First Five-Year Economic Development Plan, 1962-1966(Seoul:Government Printing Co.,p.28. ] 

In constitutional history, people was ideologically divided into sections South and North, experienced a political friction and socioeconomic affliction on account of excessive inflation during U.S. Military government for 1945-1948. The causes of that galloping inflation were currency inflation, explosion of gross demand according to the congestion of population in consequence of immigration and a marked decrease of national gross production. In fact, economic patriotism might stem from the initial economic conditions of the first constitutional provisions in 1948. We recognized that there may be instances where the de facto economic situation did not conform to the socio-economic basis of constitution. Article 84[footnoteRef:6] of Chapter 6 entitled “Economy” in 1948 Constitution. [6:  “The principle of the economic order of the Korean Republic shall be to realize social justice, to meet the basic demands of all citizens and to encourage the development of a balances economy. Within the limits of the foregoing paragraph the economic freedom of each individual shall be guaranteed.”] 

What was more, government worried about the infringement of minor landlords and capitalists’ vested rights against the claims of land reform of socialists and its currency inflation resulted from appropriation of the excessive budget of national defense and maintenance of public order to suppress every socialistic movement.[footnoteRef:7] In particular, we can examine three elements which have included the character of social structure, the nature of political regime, and a constitutional ideological inherence in order to review the evolution of constitutionalism and economy. Because these natures of Constitution can not only be inseparable themselves, but also be predicable the perspective of political competition and public conflict of interests group related with political parties.[footnoteRef:8]  [7:  See Park Hyun-Ch’e et al., Recognition of Liberation Sequent History, Vol.2, Hangilsa Co., 1990(in Korean printed), p.52.]  [8:  See Jung Young H(1998), The Evolution and Origin of Economic Democracy Korea Constitutional Law:1948-1998, The Journal of International Constitutional Law, Vol.3, pp.357-58.] 

Korean political culture has been Important factors were the tradition of authoritarianism, historical antecedents of government ownership of property, the necessity of providing quickly some kind of management for former Japanese property seized by American military authorities and transferred to the new government, the social structure of Korea and the attitudes of the Korean people towards Japanese property, and various political events shaping constitutional provisions.[footnoteRef:9] In the framework of a system of law and market economy, therefore, law can be understood as providing a necessary infrastructure for the extension of meaning and value through the process of exchange. If legal system, like the market, is dynamic and open rather than static and closed, so each functions as relational sign system providing interpretive “market” for unlimited exchange opportunities within an opened universe of social interaction (Malloy:105).  [9:  See John W. Connelly, Jr.(1954), “Report on Economic Provisions of the Constitution of the Republic of Korea”, p.7.] 

During four decades in 1950s–1980s the constitution managed to establish “a restrictive market economy”[footnoteRef:10], because the essential institutions for a long term capital accumulation had never developed consistently. In the result lots of economic institutions for effective making decisions could not put in place, and the legal system was incapable of justice and efficiency for the national economy growth. [10:  I assume that the restrictive market economy is essential to the economic patriotism which only state ought to make decision who can produce some kind of consumer goods such as sugar and cement and refined oils without saying some services and social infrastructure, consequently government had played a role of subject of product of goods and services, of both regulator and of all kind of economic actions within domestic market.    ] 

However, there were several kinds of obstacles for enterprise and individuals to free economic activities, and they suggested their own respective kinds of remedies:
First, Constitutional obstacles for which a constitutional amendment would be required; legal, for which legislative and administrative action would be required; administrative, for which administrative action would be required; material and physical, for which finances, material, equipment, or substitute procedures would be required, and psychological, for which action by administrative agencies and individuals would be required.
Second, leaving aside the material and physical obstacles, for which remedies are already being devised and furnished through extensive foreign aid programs, we might considered the constitutional, legal, administrative and psychological obstacles and their respective remedies. This subject merits a more detailed study than time and available information would permit, but an analysis in rather general terms may suggest areas for more detailed study and methods for solutions not immediately apparent.
Hereafter, Korean Government and a national economy were subordinated to economic assistance from United States of America till 1960s’. in this situation the foreign economic aids were not only the unique motive of industrial recovery after Korean War for 1950-1955, but also played an important role in establishing the regime of ‘big companies’ which has maintained the status of monopoly and oligopoly in real and financial economy.[footnoteRef:11] [11:  See “Report of Rendol’s International Economic Policy Committee,”; Kim Dai-Hwan(1990), “Study of Korean Economy in 1950s’, The Recognition of 1950s, Hangilsa Co., (in Korean), p.189.] 

 Meanwhile, economic Articles should make a declaration of harmony with liberty and equality, exclude the abuses of inherent self-denial a free competition, and claim to stand for the social democracy in order to enhance a status of an economic weak. 

2.  State as Supplier of law and resource[footnoteRef:12]  [12:  Young Hoa Jung(2010), “The Limit of Rule of Law in Economic Development in Korea,” The 2010 CHICAGO Conference of Law and Society Association(May 28th 2010), pp.5-7.] 

The essence of law and right do not lie in disembodied principles and abstract values. To make sure what is law and right (constitutionalism) or ought to be, we must consider both supply and demand. We must understand both the ability of courts to deliver legal protections and the need for these protections and that means understanding and choosing among alternative decision makers such as legislative processes, government, courts, market, communities(N.K.Komesar 2001:3). The mechanism of supply and demand of law and right can be determined by the character of those processes that make, interpret, and enforce law. Here law is the product of process – the adjudicative process – filled with limits and trade-offs. 
  Though almost economic policies were indifferent to the constitutional provisions in practice and legislature and courts could not review economic process and its disputes on account of taking little consideration of rule of law by administrative agencies. In sequence, the organizational reform and behavioral transformation produced a bureaucratic environment in which high officials were stimulated to participate in economic planning and implementation that were consistent with the national plan.[footnoteRef:13] As government monopolized all kind of information and socio-economic resources at then, economic patriotism offered a vision distinct from nationalism, but also from constitutionalism as traditionally understood in, broadly speaking, the history of western political thought. However that government could not ensure smooth operation of economic policies by the rule of law, it made its position clear by intervening in the economy when necessary in order to maintain only economic growth in short-cut and enhancing consistently.[footnoteRef:14] [13:  See Whang In-Jong(1997), Economic Trnasformation of Korea, 1945-95: Issues and Responses, The Sejong Institute,  p.50 ]  [14:  Economic Planning Board(1965), The Second Five-Year Economic Development Plan 1967-1971, Government Priniting Co., p.27. ] 

 Park administration had never put an end of a national capital accumulation as basic economic goal within a mixed economy, besides a promotion of the growth of conglomerate(so called ‘chaebol’) in mimic of Japanese Keiretsu. The rational was to concentrate resources on entrepreneurs with proven track records, and to encourage the technological and organizational economies of scale. This economy model has been called “State Regulated Market”(SRM) of east Asian economic success since 1970s. SRM polices have aimed to channel resources into a industry based within the national territory, and thereby raise the domestic demand for labor. By means of politically determined constraints and rigged prices, it has steered a competitive process into higher wage, higher technology alternatives, and away from long term speculative or labor cost reducing alternatives within a domestic territory. 
In late of 1960s, Constitution has established institutional arrangements to reserve the permission of officials taking the role in the economic policy network with a source of information much closer to the operating level of the private sector and public sector including business groups and state’s owned banks or public enterprises.[footnoteRef:15]Additionally, military government had to foster lot of companies to raise rapidly economic growth in early 1960s. Goal of any political organization, including economic organization, was to satisfy the wants and needs of individuals. They were judged from economic performance and public orders in terms of goal, in particular, the economic performance was judged on how well it satisfies the economic needs of the population. At the extreme, all transactions could be between individuals on an arm’s length basis, and there would be no firms or other organizations apart from the market itself. The opposite extreme would be complete elimination of the price system under socialistic planned regime(Paul Milgrom and John Roberts 1992: 27). We evaluate organizations on the basis of how well they satisfy the wants and needs of people, that is, on the basis of their efficiency. [15:  See Jung Younghoa(1998), p.371.] 

 There are economic organizations at many levels, from the economy as a whole to firms to units within them. The firm is distinguished from other, smaller units by its status as a legal entity able to enter into binding agreement with individuals. In modern economic theory, firm is semi-market. Even in the market system, there is extensive use of means of coordination besides price. Governments generally favor giving direct orders that specify particular actions to be taken. They command resources directly, as in a compulsory military service, Korea has targeted industries for expansion and new technologies for economic development and then coordinated explicitly the realization of these plans for two decades.

3. Emerging Chaebol’s Economic Market in 1970s
   When Park had suddenly invoked martial law in 1971, National Assembly was dissolved by the unconstitutional action. So the governmental council replaced of the National assembly with having put in motion of the military forces. It was reckoned that regime as “state socialism” by which was made decision of all national polices, without respecting constitution and spontaneously violating human rights by dictatorship. He had brought about ‘Yushin’(Restoration) Regime which imitated in formality the Japanese ‘Meiji’ Restoration in 1868. This regime was ostensibly designed so called ‘Yushin’ Constitution which was originated from Nazis’ legal system during the state of emergency. With made more miserable, political party was barred from the freedom of speech by the rigorous censorship of authority agencies, the new Constitution was put to a referendum approved by 91.5% in covert or overt without permission of public hearing or private debate. In addition,    authoritarian administration made decision and controlled economic policies on the basis of both economic patriotism and loyalty of dictator. The economic patriotism replaced   economic efficiency by the competition and self-interest of economic actor.
According to some economic analytical views, the HIC drive in the 1970s was so successful in inducing investments in the heavy and chemical industries that the rest of the manufacturing sector suffered from a shortage of investments. This weakened the competitiveness of Korean exports and reduced investments, leading a negative growth in 1980(Jungho Yoo 2009:261). Moreover, as institutions were imperfect to protect property rights, the intervention through public policy makes up for the institutional incompleteness and makes effective impacts on the investment decisions of the private sector(Sungsup Lee 2009:282). In 1970s, the essential distinction dealing with state structures and government policies was between ‘strong state’ and ‘big government’. The confusion between them was responsible for much of the noise that surrounded discussions on the matter(Leonardo Burlamaqui 2000:41). It differs from ‘big government’ in the sense that ‘strong states’ do not imply state-owned productive enterprises, and welfare systems can be quite small.[footnoteRef:16] Under the absolute authoritarian regime, all economic activities were relied upon a political authority, and the relationship with law was essential to a polity as well as to an economy, this could replace a market mechanism based on competition and self-interest. [16:  A strong state means the possession of an executive power capable of coordinating and shaping the strategies of big business groups, a bureaucracy with an autonomous core, able to negotiate priorities in the nation’s agenda and having the necessary respectability to be heard, and a sound financial capacity to support both those features. Leonardo Burlamaqui, and Ana Celia Castro (2000), Institutions and the Role of the State, Edward Elgar Publishing, Inc, p.41.] 

However, the most important thing is to understand how government and Chaebol did work hand-in-hand. For example, Heavy and Chemical Industry Policy was the archetypal example of ‘big’ government’s control of the economy more than a mere intervention in the market for 1973-1979. It handpicked entrepreneurs for key projects and coerced them to undertake those projects, though they were reluctant because of large investment requirements and uncertain prospects. During this periods, Big business Conglomerates(Cheabol) emerged and occupied the dominant economic power in terms of production, and industry, and assets and employment(Younhoa Jung 2007; Jungho Yoo 2009). The master plan of HCI Policy might be summarized into five items(Kim Kwang-Mo 1988; Lee Sungsup 2009). The sectors of HIC would be intensively fostered Iron and Steel, non-ferrous metal, ship-building, machine tools, electronics, chemicals were selected as leading industrial sectors. The goal of HCI was to build international competitiveness and directed to bring up technical manpower as a national program. HCI is a large scale plant industry, which requires spacious land, and has far-reaching forward and backward linkage effects. Thus, it is efficient to concentrate the location of related plants into a single site and change it into an industrial complex.[footnoteRef:17] [17:  Besides, program of technology priority policy were reinforcement of vocational education institutions, establishment of technical proficiency certification school, and of its certificate system, social proficiency treatment of engineer and active participation in the international vocational training competition. Government promotion policy was prepared with financial resources, tax incentives, and administration. Investment financing was pitfall obstacles of HCI promotion. Settlement of financial problems was joint venture with foreign investors, the joint ratio of 50:50, from which source foreign capital as well as technology was demanded. Lee Sungsup(2009), p.275.] 

When an outstanding industrial performance during 1970s’ was related with State’s central planned market policy, after all this policy required state to exercise more discrimination and discretion among the heavy chemical industry. But yield of that policy was bound to worse result than market economy. This had to result in a government’s failure in account of an abuse or a frailty of public power – incompetence, corruption, goal displacement, or a disproportionate commitment of public resources to satisfy pressure groups.[footnoteRef:18] [18:  See Robert Wade(1990), Governing the Market, Economic Theory and the Role of government in East Asian Industrialization, Princeton University Press, p.307-9.] 

   Between 1960s and 1970s, the state became a significant factor in fostering economic and social development. During that period, we witnessed a time of economic prosperity and an increase in standards of living as never before in Korean history. Yet, since the 1970s, because of its distorted growth coupled with the globalization process, the state entered into a crisis and became the main cause for the drop in economic growth rates and the increase in unemployment and inflation rates have taken place throughout the world. 

4. Emerging Competition Market in late of 1980s
 The ‘Yushin’ Regime had put an end to Park’s death in 1979, the military showdown of December 1979 was an accomplished fact before the United States was able to react surprisingly worse than ever before. The Coup of December in 1979 cut short the reemergence of democratic and civilian rule, to which South Korea aspired after nearly two decades of domination by Park. As the military once again took power, many Koreans felt that the Government had been hijacked by a new and unknown ruling group using force of arms rather than the mandate or the consent of the governed.[footnoteRef:19]  [19:  Don Oberdorfer(2001), The Two Koreas, Basic Books, p.119.] 

   In the early 1980s, the government has tried to diminish its role, making it more passive in nature in accordance with the slogan of “small government” in a relative sense. It intervened primarily to encourage private initiative in economic activities and to promote a free and fair competition within domestic economy. In a mixed economy with partial economic control by the government, two modes of government control are applied: First, direct control, through which the government undertakes certain activities by itself; second, indirect control, through which the government stimulates private initiative and participation in certain economic activities. 
In performing its role, governments utilize two major instruments; finances made available primarily through taxation; and power stemming from national sovereignty. By combining two variables, namely the model of control and the instrument of intervention, one can visualize four categories of government intervention: government budgeting, public enterprise, regulation, and inducement.[footnoteRef:20] But this government had enacted the anti-monopoly and fair trade act of 1980 in order to regulate the abuse of monopolistic or oligopolistic power and prohibiting the formation of new companies wielding such power, and protecting consumers participated in economic activities in the market. Therefore competition was therefore the struggle for survival and growth in a structurally uncertain environment. In this context, the monopolization of market opportunities was not something opposed to competition, but rather the temporary result of the competitive process itself.  [20:  Whang I.J, op. cit., p.52] 

However higher officials made a decision of political reasons for being bankrupt in “Gukje Business Group” which was ranked within the list of 20th among private big companies in 1980s. At then, this case could not be accepted as jurisdictional affair by Court till the introduction of Constitutional Court in 1989. Chaebol system was established by industrialization policies which were efficient for the capital accumulation in short time, though government has provided a special benevolent such as low interest of financing from banking system and reduction or exemption of taxation for equivalent to conglomerate firms. There were the mechanism of formation of conglomerate from 1960s to 2000s as follows(table2).
Table1 : mechanism of chaebol formation since 1960s
	content
	‘60s
	‘70s
	‘80s
	‘90s
	2000s

	Capital supply
	Long loan,
treasury fund
	LTB
T/F
	Loan Fund
T/F, LTB
	Stock M
L/ Bank
	L/F ,
P/F

	Product Supply
	Foreign Aids
	Loan fund
	Loan fund
	Import P.
	Import P.

	Labor 
	Low cost
	Low Cost
	Union
	Foreign L
	Foreign L 

	Value chain
	Domestic/export
	D/N, Export
	Export P.
	Export P.
	Export P.

	Industrial Policy
	Export policy
	Export P.
	HCI/Export 
	HCI/Export
	Hi-tech export

	Capital gain
	privatization
	HCI
	Structuring
	M&A
	M&A


       Source: Young hoa Jung(2010)
 In short, I assume that the regime ought to be democratic, not just because democracy is an end value in itself, but also because at the current stage of civilization it is more available system that assures political stability and sustainable economic development. In other words, it is implicit that the coordination of the economic system in contemporary capitalism is not only carried out by the market, but also by the state. The market coordinates the economy through exchanges, the state through transferences to those sectors that the market is unable to remunerate adequately. Because the market is the mechanism excellence for resource allocation, but even in this task its action is limited since there is monopoly power and positive or negative externalities. 

Ⅲ. Globalization and Moral Hazard of Government[footnoteRef:21]  [21:  Younghoa Jung(2010) pp.15-18.] 


1. Agency Problem between Politician and Officials 
While citizen protest on June 10th in 1987 replaced the dictatorship of military power structure, the Constitution was amended by collaboration between government and opposite political parties for the first time in Constitutional History. In absence of efficient capital market and effective system for an enforcement of law, state obliged to make use of its control power on the banking system to channel domestic and foreign saving to selected industries or firms(Younghoa Jung 2010).
 But the great political task of the 1990s was to reform or to rebuild the civil state in due post-democracy. State reform involved four issues which, although interdependent, may be distinguished as follows: ① an economic-political problem concerning the size of the state or the delimitation of the areas the state was supposed to actuate; ② a deregulation question where the degree of state regulation was discussed; ③ an economic-administrative aspect regarding the recovery of governance, i.e. the financial and administrative capacity to implement political decisions taken by the government; and ④ a political issue- the accountability problem – i.e. the political capacity of the government to represent and to be an intermediary between different interest groups so as to guarantee legitimacy and political power for the administration’s decisions(Luiz Carlos Bresser Pereira 2001). Meanwhile, in mid-1990s, we are going to see a switch of attention to institutional reform at any rate. One has only to look across at the United States, where supports of free market have long been at the forefront of Constitution debate. They recognize that government will always be tempted to encroach on areas of individual choice and freedom and abuse its discretionary power, unless it is subject to well-defined rules, processes, check and balance. Therefore they believe first of all in a role for rule-of-law state.[footnoteRef:22] Other feature of market economy is the focus on the incentives which can influence the behavior of institutions. The rule-of-law is to put emphasis on limiting the exercise of discretion powers of government within a limit of law not just exercise of administrative powers.[footnoteRef:23] [22:  Frank Vibert(1993), “A free Market approach to Constitutional Reform,” Debating the Constituion, Anthony Barnet, Caroline Ellis and Paul hirst(ed), Polity Press, pp.30-1.]  [23:  Jung Young.H.(1998), p.382.] 

   As state’s capacity of financial control was critical for effective activism, financial control implied more discretionary control. By means of credit allocation, state was able to not only control a financial ability of firm, but also to require firm’s compliance in other matter. So its financial control was not only based on political decision, but also relied upon its economic power associated with government owned banks. In addition, whereas most other controls apart from licensing was aimed at specific industries or sectors, and thus affected firms indirectly, financial control was directly aimed at private firms.[footnoteRef:24] In mid-1990s, another factor that exerted additional pressure in favor of state reform such as joining in OECD was the globalization process. It was a gradual quantitative shift that in the end became a major qualitative shift. Globalization led to a huge increase in world trade, international financing and direct investments by multinational corporations. It also meant a rise in international competition to undreamed-of levels, and a reorganization of production at world-wide level sponsored by the multinational corporations. The market gained much more space at a multi level and transformed international competitiveness into a condition determining the survival of the economic growth of each country. On the contrary, there was a relative loss of autonomy by the state; its ability to protect the economy from international competition also waned. Since the market actually act in favor of the most capable, economic power concentration was greater than before among citizens in domestic because the demand for the better educated or technical rose more rapidly than for the less-educated or labor. Anyway, globalization exerted a twofold pressure over the state which not only had to protect its citizens by the rule of law, but also had to be cheaper carrying out its tasks more efficiently so as to reduce the costs of its private enterprises that had to compete internationally. [24:  See Younghoa Jung(1998), p.380.] 

In active terms, the hard state is also to be defined as one that is ready to place an obligation on people in all social strata, and to require its rigorous enforcement, in which compulsion plays a strategic role.[footnoteRef:25] But soft states do little more than register a demand of social groups or with the low level of social discipline as in south Asian countries, there is unwillingness among the leadership to impose an obligation.[footnoteRef:26] If state’s goal is to catch up to economic growth, a hard state would be necessary since the growth process requires a well adjusted nationwide effort. It imposes few obligations on individuals, on the contrary, hard state is to resistible pressure from social groups since these coalitions tend to yield institutional paralysis and thereby slow down a social innovation capacity.[footnoteRef:27] [25:  See Myrdal, G.(1968) Asian Drama: An Inquiry into the Poverty of Nations, (N.Y. Pantheon Press), p.67.]  [26:  Lee K and Lee H.,(1992), “State, Market and Economic Development in East Asian Capitalism and Socialism,” The Journal of Development Policy Review, p.109. ]  [27:  See Olson M.(1982) Rise and Decline of Nations, Yale University Press, p.157.] 

At this point, an important thing has been to understand how state and civil sector work hand-in hand through many higher officials’ corruptions and some critical public issues such as the crisis of foreign currency in 1997. In practice, president has a term of office a five year without reelection, but congressman has a term of office by four years which can be reelected by election. On the contrary, almost officials have a long-term of office till their retirement age. So relationship between politicians and officials is agency problem, which they can’t escape from being captured by sequence of general election. In general, politicians will try to seek a private interest such as reelection, increase of income, more influential reputations so and on, but officials will try to seek a organizational interests such as administrative power and size and interests. Each of these examples can be cast in turns of an agency relationship. This term has come to be used in economics to refer to situations in which officials(agent) act on behalf of another politician(principal) and is supposed to advance the principal’s goals. The moral hazard problem arises when agent and principal have differing individual objectives and the principal can’t easily determine whether the agent’s actions are being taken in pursuit of the principal’s goals or are self-interested misbehavior. 
However officials have more information than politicians within their organization and administrative power. In this context, these problems with politician and official are examples of moral hazard, which is the form of post-contractual opportunism that arises because actions that have efficiency consequences are not freely observable and so the person taking them may choose to pursue his or her private interests at others’ expense. In turn, the relationship between local government and central government can be applied to moral hazard as agency problems. So central government has insufficiently delegated administrative powers and budgets toward local government in spite of the enactment of local autonomy so far. In fact, almost local governments have relied upon the financial subsidy from central government. In order for a moral hazard problem to arise, three conditions must hold. ① there must be some potential divergence of interests between political party and bureaucratic party. Different group’s interests may naturally be quiet well aligned in particular circumstances. But conflicts will occur often, if only because scarcity of resources means that what one gets another can’t have in due to differ from their term of office. ② there must be some basis for gainful exchange or other cooperation between two groups that activates the divergent interests. ③ there must be difficulties in determining whether their goals and interests have been followed and in enforcing them in due to rule of law. Because two parties will not be able to enforce their goals and interests are mingled with public interest and private interest. These three conditions suggest ways to deal with the moral hazard problem. 
The monitoring is suggested by the first remedy. It is intended to decrease the probability of getting away undetected with the inefficient, only private interest behavior which the results of monitoring are respective for rewards or penalties in due. Monitoring may also be used to support a system of rewards for good behavior. In the one hand, parties who is supposed to pay the reward may misrepresent the outcome of the monitoring, this is likely easy when the criteria for judging performance are hard to describe measure precisely due to rule of law. In particular, if political groups would pay attention to their organizational or collective special inters in cost of national general interests, officials’ interests will be subjected to political parties’ interests in the sense of short term, to the contrary, political interests can be easily captured by the bureaucratic rent seeking in result. There was, for example, the planning of transferring administrative capital in 2003. 

2. Conflicts of Legislative Process and Populism 
State means the social organism which administers and exercises political powers of control and society means everything else happening in a nation.[footnoteRef:28] Korean people has hardly accepted ‘society’ as a legal term in the sense in which it is used when the state is contrasted with society in due to Korean War. There is no such a thing as ‘society’ which state might be a body responsible for constitutionally protected individual rights and limited public powers. Such rights are assigned only to individual members of society in so far as they are legal entities. For this reason, there has been no mention of a legally guaranteed sphere of responsibility of society, but only of human rights of constitution. Rightly constituted laws should be the final sovereign; and personal rule, whether it will be exercised by a single person or a body of persons, should be sovereign only in those matters on which law is unable, owing to the difficulty of framing general rules for all contingencies, to make exact pronouncement.[footnoteRef:29] In particular, we confronted with four exchanges of social structure since the crisis of foreign currency in 1998. [28:  Alan Peacock and Hans Willgerodt ed.(1989), Germany’s Social Market Economy: Origins and Evolution, Macmillan(London),p.47.]  [29:  Ernest Barker, transl, The Politics of Aristotle, bookⅢ, (Oxford, 1946)  ] 

1  Income inequality
Since 1990, Korean personal GDP has increased consistently so far, but Gini index as inequality of income was worse off from 0.279 of 1997 to 0.306 of 2007(table3). There are various ways to describe the distribution of income in the economy. Table 3 presents differences in the income distribution over time from 1990 to 2007. Imagine that you lined up all the families in the economy according to their annual income. Then you divided the families into five equal groups: the bottom fifth, the second fifth, the middle fifth, the fourth fifth, and the top fifth. You computed the share of total income that each group of families received. If all income were concentrated among just a few families, the top fifth would receive 100 percent, and the other fifths would receive 0 percent. The table shows that in 1990 the bottom fifth of all families received 8.46 percent of all income, and the top fifth of all families received 37.76 percent of all income. Even though the top and bottom fifths include the same number of families, the top fifth has about 4.5 times as much income as the bottom fifth. Table also shows the distribution of income from 1990 to 2007. After 2000, the bottom fifth of families has received about 7 to 8 percent of income, while the top fifth has received about 37 to 38 percent of income. At glance, the distribution of income appears to have been comparatively stable from 1990 to 2000. However in more resent years, the distribution of asset, included housie and real property, has revealed some important trends in the degree of inequality that Gini index indicated 0.689 in 2005 and 0.568 in 2006. 
Table 2: Income Inequality in recent year 
	Time 
	Gini
	bottom
	second
	middle
	fourth
	Top 

	1990
	0.291
	8.46
	13.42
	17.59
	22.77
	37.76

	1997
	0.279
	8.64
	13.70
	17.85
	23.26
	36.54

	2000
	0.296
	8.09
	13.38
	17.61
	23.14
	37.79

	2007
	0.306
	7.47
	13.28
	17.59
	23.39
	38.26


        Source: Statistic Korea, family survey(2008)
2  Polarization of labor market
In recent years, there has been a dramatic changes in labor market for which has been risen its flexibility and diversification of employment since 1998. As a result, the trend of insufficient employee has been increased 27.4% (3.84 million) in 2002, 35.9%(5.70million) in 2004, 36.6%(5.48 million) in 2005, and 35.9%(5.7million) in 2007 among total employee in labor market(table4). The percentage of employees who hold full-time job as regular labor has decreased from 72.6 percent in 2002 to about 64 percent in 2007. To the contrary, irregular employees who hold part-time or temporary labor etc, has risen from 27 percent in 2002 to about 36 percent in 2007 in due to technical changes and industrial reorganization and immigration from moving from region or country and important source of shifts in labor supply. 
Table34 : Trend of insufficient labor(unit: thousand, %)
	content
	Regular labor
	Irregular labor

	2002
	10,190(72.6%)
	3,839(27.4%)

	2004
	9,190(63%)
	5.394(37%)

	2006
	9,894(64.5%)
	5,457(35.5%)

	2007
	10,180(64.1%)
	5,703(35.9%)


        Source: Korea statistic( 2002-2007) 

3  Against Aging Society
The most important causes of aging society have been the extension of average life expectancy and improvement of health and development of medical technology. The life expectancy rose 62.3 age in 1971 and will be expected 81 age in 2020. In consequently, the elderly population has been increased from 4.37 million in 2005 to 7.82 million in 2020. To find a social insurance or budget revenue against the aging society over past more two decades, we can’t escape from social conflicts between generations and tax burden of taxpayers in order to support the aged generation. In particular, there have been increased the ratio of their suicide and segregation from their families, and their disease over past two decades since 1990, and health care budget of government has been worse consistently, so public conflicts within medical professionals between doctors and pharmacists will be recurrent possible. 
As my judging from change of social structure over two decades, there are valuable lessons here for the meaning and impacts of law and rights. Any administrative-based response to political malfunction i.e. political populism has to take into consideration the result as well as form and scope of its malfunction in question. The most critical forms of political malfunction create the need for judicial intervention from political power i.e. denial of judicial independence. Therefore it may well a broad range of legislative discretion and administrative unlimited discretion, but may not permit any judicial discretions toward courts that have never differed from economic regulation and social regulation at any litigation. So legislative processes or administrative decisions be easily tempted by a populism in pursuit of public opinion.

3. Rule of Law and Economic Democracy
It is a dichotomy between “rule of law” and “personal power” that I am going to argue. In a democratic system, the rule of law has special claim to preference, since it is normal product of that branch of government most respective to the people. Executives and judges handle individual cases; the legislature generalizes. Statutes, which is established the rules without clarity or precision are criticized, on that account, as unconstitutional because they leave too much to be decided by persons other than the people’s representatives.[footnoteRef:30] In the process of economic development, administrative discretion and initiatives have been carried out increasing the scale of national economic growth, but brought about a discrepancy in specific sector, and a disparity of social stratum, and the regional gap of income and economic growth.  [30:  Antonia Sclia, op. cit., p.1176.] 

What is the element of economic democracy in existing constitutional article 119? Democracy is a vogue and not clear concept and it will never be defined in the spite of two persons .Market is democratic and objective distribution mechanism of resources which can reflect minor’s wish and will in proportion to his/her preference. Hereby market economy requires its prerequisite conditions that are to guarantee a individual property right, private autonomy, and freedom of both contract and competition.
At any rate, economic democracy can be defined in term of fair distribution which one can receive compensation in proportion to his/her contribution in economic activities (production etc), subsequently reasonable discrimination in distribution of yields or wealth approved by reasonable social and legal standard in rule-of-law State, and minimum level of life which will secure individual right to live daily.[footnoteRef:31]On the contrary, the crucial characteristics of government to foster prosperity are constitutional constraints on the size and scope of administrative powers. Without such constraints, democracy has a potential to be as predatory as dictatorship, and predatory government undermine the market economy that generate prosperity.[footnoteRef:32] In short,  three pillars of rule-of-law state underlying market economy lie in the core of viable legal and regulatory infrastructure: more security of private property right, less cost of judicature enforcement, and assignment of liability for wrongful damage. [31:  See Jung Y.H(2010), pp.20-23.]  [32:  Randall G. Holcomb(2009), “Democracy and Prosperity,” Institutions and National competitiveness( August 18-19), International Conference, KEA-KIEA-GRI, p.327.] 

There are apparent features under developed economic countries which have insufficiently established legal infrastructure which can design its mechanism against monopoly of industry, facilitate transaction between individuals and decrease the cost of contract enforcement and officials corruptions.[footnoteRef:33] A defective and inadequate Rule-of-Law State has proven to be a major barrio to broad based economic freedom and civil rights in practice. A thriving market economy should require institutions of rule of law which can secure individual economic freedom and liberty. Of course there is neither property right and individual liberty, nor freedom of contract without rule of law. A limited government’s power is sufficient to implement rule of law, but must be restrained by courts which should be managed by efficient and professional judiciary. A confidence is enhanced by assigning ultimate appeal for disputes over property and contracts to the courts:  [33:  Gordon C. Rausser and S.R.Johnson, “State-Market-Civil Institution: the case of Eastern Europe and the Soviet Republics,” in: World Development, Vol.21, No.4, p.679.(] 

Reducing a self-interest of judges by assigning long tenure: Making judicial decisions transparent to the scrutiny of their peers and peoples: Compensating judges well and placing them in position of honor within their respective society: and Judge must be subject to stringent conflict-of-interest laws, screened for their integrity, and required to make their wealth and sources of income transparent to the general public. Without credibility, rule-of-law state will fail to take on substance and improve the underlying conditions for sustainable and effective public policy implementation.
The most basic element of the rule-of-law state is the system of property rights and economic freedoms. According to theoretical and empirical work that has emerged on property and contract law, they do play a crucial role in promoting Market Economy spelling out the terms of implicit contracts, establishing procedures for implementing terms of both implicit and written contract, settling disputes of contract. The effective legal system maximizes a predictability and enhances a credibility, reducing ex-post opportunism.
In final, I will summarize four periods on the basis of seven factors by which State(public sector) was differed from Market(civil sector) from 1961(Park’s administration) to 2010(Lee’s Administration) as follows: there are capital accumulation, quantities of private firm, change of labor market or employment, role of government and marketer of local government, competitiveness of public enterprise that state and local government owned in its share-hold and the level of judicial independence to respect a rule of law(Jung Young 2007). As a matter of fact, constitutional law is above all political instrument and it seems clear that economic growth should be based on both the rule of law and political democracy in our evolution of constitution. In actual, almost of politicians have occupied with economic patriotism to appeal only voters’ political supports over past four decades so far. Hereby they have hardly paid attention to put into effect the rule of law for important economic policies.  

Table 4: institutional choice of economy and law in Korea [1961-2010]
	Content 
	1961-1979
	1980-1987
	1988-1997
	1998-2010

	Capital accumula
	F/Aids,privatization
	F/ Loan, privatization
	B/Loan, privatization 
	Privatization

	Private Firm
	Low scale 
	Medium scale
	High scale 
	FDI

	Labor market
	 High Control
	Conflict Union 
	Pro-Union
	2-Track 

	Government role
	Only Decision
	Emerging marketer
	Chaebol(partner) 
	Moral Hazard

	Local /Goverment
	-
	-
	Weak level (‘95)
	Middle level 

	Public enterprise
	Important  producer
	Chaebol Competition  
	Rent seeker(strong) 
	Moral Hazard

	Judicial independence
	Personal power(No)
Economic Patriotism
	Dependence of Power  (less )
	Constitutional Court
low level
	Being Established
middle level


Source: Jung Younghoa (2009)

Ⅳ. Conclusion: 
When the condensed economic growth could shift a balance of political power in 1998, it would have created new institutions and strengthened a power of interest groups and NGO that will try to defend those institutions. As it were, authoritarian state would be far superior to the chaos of market in harmonizing rule-of-law state, civil society, and individual. In fact, market mechanism has been relied upon more instrumentally rather than as matter of ideology in Korea case: Institutions assume a major role in allocating investment resources. Over past three decades, constitutionalism has conceded the role of limitation to the political powers, but dictator’s economic patriotism has been prevailed over the rule of law that ought to apply to the decision making process on economic policies from 1960s so far. In this context, legislative process and courts have substantially relied upon a legal instrumentalism in the sense of command theory on enforcing the economic policies by officials(Jung Younghoa 2010).
However under the economic democracy of constitution, the potential for rent seeking losses is nearly unlimited. The political process provides a mechanism within which citizens can participate in yielding gains for themselves at public expense, for example the movement of new administrative city in 2004. In a democracy, Democratic elections follow the principle of majority rule, which provides the justification for coercion when the state enforces regulations.[footnoteRef:34] Those with political power must be re-elected to maintain that power. To be reelection, they must win the support of a majority, which means proposing a platform that a majority sees as preferable to competing platforms.  [34:  Cooter, op. cit., p.208.] 

 The emergence of a rule-of-law usually requires consensus in the society that people ought to obey the rule. In detail, the constitutional court was established in 1988 by the current Constitution revised in response to the citizens’ protestant in June 1987. The Court is one of the highest constitutional organs with specialized jurisdiction over constitutional review of statutes;[footnoteRef:35] constitutional complaints; competence dispute between governmental entities; impeachments of high-ranking officials; and dissolution of political parties, separate from the Supreme Court which is in charge of civil, criminal and administrative proceeding except for the judgment of ordinary court. In addition, Constitutional judicial review has contributed to the rule of law state by subjecting the exercise of state power to the requirements of constitutionally guaranteed human rights which should secure the legitimacy of state powers in turn. But the Court rejected the impeachment petition because it did not garner six votes which is required to accepted the impeachment and remove the presidency in office. Now constitutional Court has taken part in important role for make decision of legal supply and demand to adapt economic development indirectly. Under the Constitutional adjudication, rule of law means not a instrumental goal of economic growth, but material signaling of economy.[footnoteRef:36] [35:  Constitutional adjudication refers to a system that seeks to protect the fundamental human rights by making sure the constitution is respected as the supreme law in practice and thereby maintaining the fundamental value-order inherent in Korean Constitution. Kong-Hyun Lee(2009), p.228.]  [36:  We have recognized the pitfall importance of Constitutional Court which has played a role of protection of human rights and legitimacy of national organs with result in accepted more 17,000 cases, as of July 2009, and the Court has made decision more over 800 cases for unconstitutionality against statutes enacted by the legislature or exercise of public power by the executive. For example, most prominent case of highly political controversies was the impeachment of the president case. Constitutional Court is qualified and authorized to adjudicate the charges brought by the National Assembly on March 12, 2004. Jung Younghoa(2010), pp.24-26.] 

 Finally, I may summarize in simplified form of comparison with process of economic policies, the type of constitutionalism(rule of law) and economic patriotism may be described by reference to the three objects of transaction cost, efficiency, equality(fairness), and complexity of matter. Of course, state might go some way toward promotion of fairness of economic actions, but at the sacrifice of residual individual freedom and efficiency and transaction cost both individual and organization.
    Table 5: The comparative analysis between Economic patriotism and Constitutionalism
	Content 
	Economic patriotism(Populism)
	Constitutionalism(Rule of Law)

	Efficiency
	Weak 
	Strong

	Fairness 
	Weak 
	Strong 

	Transaction Cost
	High 
	Low or less 

	Complexity 
	Regulator: few player
	Deregulator – multi players 

	Supply/Demand
Right 
	Legislative, Court, Government – state regulated economy
	Private firms, Local Gov. NGO, - market economy
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